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Treaty-Making and Treaty Implementation in Bangladesh

While the world community of states has become highly globalised even to earn the name ‘global
village’, and a huge number of norms of law have emerged to regulate the life of this community, working
out of mechanism for application of these norms in the individual states has lagged behind. Mutual
dependence and close cooperation amongst states are keys to development, peace and security of the
world community of states. Norms of international treaty laws, primarily responsible for regulating inter-
state cooperation and the issues of international peace and security, are not uniformly and even
sometimes properly applied within national jurisdictions. This often creates hazards for the protection
and promotion of international peace, security, human rights and development.

As regards application of international treaty norms within domestic jurisdictions, the states
follow divergent methods under predominantly two doctrines the so called dualist or monist doctrine.
The countries of common law origin following dualist doctrine view international law and
municipal/domestic law as two distinctly separate schools of law, holding that norms of international law
need to be domestically applied by converting international law into domestic law through implementing
legislation or any other domestic measure. However, there are exceptions. In the USA, a typical common
law country, all treaties under Article 6(2) of the Constitution, are considered laws of the land and are to
be directly applied by the courts of all instances. However, the Supreme Court judgmentin 1829 in Foster
v. Neilson has directed only the self-executing treaties to fall under the Article 6(2). The question whether
a treaty is self-executing or non-self-executing is to be decided by the Congress and the President. The
practice shows the Congress and the President declare most of the treaties non self-executing, defeating
thereby the wishes of the constitution makers.

On the other hand, the countries of civil law in continental Europe and some countries in Africa
and South America follow monist doctrine, advocating direct application of treaties within domestic
jurisdictions, although there are instances of need for legislative approval or even separate implementing
legislation.



Practices of application or implementation of treaties within domestic jurisdictions vary from
system to system as well as from state to state: (a) in some states, there are both constitutional and
statutory provisions for how to fulfill the obligations undertaken under treaties, either by directly applying
the norms of treaties or by implementing legislation, (b) in others, there are only constitutional or
statutory provisions for the same purpose, (c) in some states there is no constitutional or statutory
provision, and the purpose is reached by custom or practice irrespective of whether the state concerned
is dualist or monist. Whatever may be the practices, what is imperative as jus cogens of international law
is the mandatory or binding nature of the norms of treaties, as dictated by the fundamental principle of
pacta sunt servanda. Emphasis ought always to be made on the legal and binding nature of the norms of
treaties to minimize the scopes for arbitrariness often committed by the executive organ of the state,
assumed to be the principal stakeholder in treaty making and treaty implementation.

As a common law dualist country Bangladesh applies treaties by way of implementing legislation
or otherwise making the provisions of the treaties part of domestic legislation. It needs to be mentioned
that fulfillment of treaty obligations or enjoying treaty rights do not always require implementing
legislation or incorporation in domestic law. They may be accomplished by administrative measures.
While treaty making i.e. undertaking of certain obligations or acquiring rights and ratification of treaties
is an executive function, the question of legislative participation in or control of the process cannot be
ignored. Whether the country is dualistic or monistic, some forms of legislative involvement or control in
the issues of undertaking treaty obligations are observed in all countries to make the process
democratically legitimate.

The issues of treaty making including negotiations, signing, ratification and application within
domestic jurisdictions are not adequately provided for in the Constitution or statutory laws or any other
government documents in Bangladesh. Article 145A of the Constitution states, “All treaties with foreign
countries shall be submitted to the President, who shall cause them to be laid before Parliament...” Many
guestions remain unanswered in these provisions. When are the treaties required to be submitted to the
President, is it after signing, or after ratification of a particular treaty by the Cabinet? It is also not clear
what is the status of the treaty laid before the Parliament, and what actions the Parliament is to undertake
on such a treaty. There is also no statute to address these issues. Present practice of ratification of the
treaties by the Cabinet is also not laid down in any written provision.

Whether it is in common law dualist countries or in civil law monistic countries, Parliament in
some way or the other, and at certain stage is involved in undertaking obligations or creating rights by
treaties. While this involvement is more pronounced in civil law countries making it easier for the
executive and the judiciary to apply them directly within domestic jurisdictions, itis not totally uncommon
in common law countries, especially in the United Kingdom itself, the mother of common law practice.

It has been a long practice in the UK that all treaties requiring ratification need to be laid before
both Houses of Parliament for at least twenty-one working days before the actual ratification takes place.
This enables any member of the Parliament to draw attention to the proposed treaty and stimulate public
debate. This practice of laying before the Parliament also entails sort of parliamentary involvement in and
control of treaty-making by the executive, greatly contributing to transparency in treaty making and its
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democratic legitimacy. In December 2004, Parliament’s Joint Committee on Human Rights argued for
greater parliamentary role in the making of treaties. Ultimately British Parliament adopted the
Constitutional Reform and Governance Act 2010, which further streamlined and increased parliamentary
involvement in the process of treaty ratification by the executive.

It is highly desirable that Bangladesh devise its own mechanism and procedure, statutory or
otherwise, to ensure proper involvement of its Parliament in undertaking treat obligations, in order that
the democratic legitimacy of executive treaty-making is provided for by its legislative awareness. Since
treaty-making is an executive prerogative, practical problem often consists in the facts that the executive
by treaty may undertake such obligations which adversely affect rights of the citizens; may envisage
change of domestic laws; and incur rise in public expenditures. These issues cannot bypass the floors of
the Parliament. This is one of main reasons why common law countries follow dualist view and advocate
for implementing legislation to apply or implement the treaties, in order that the anomalies be ultimately
settled. However, in principle, a state needs to refrain from concluding a treaty whose norms contradict
domestic laws or put such obligations which cannot be performed without legislative endorsement. The
fundamental principle of pacta sunt servanda envisages ability of the parties to mandatorily abide by the
norms of treaties and fulfill the obligations under them. Implementing legislation often creates huge time
gap between treaty-making and treaty implementation which is not desirable or even irregular under
international law. Moreover, the way implementing legislation is made or the treaty norms are
incorporated within domestic laws or legal system, or the language used implementing legislation often
creates scopes to deviate from contents and purposes of the treaty.

There may be numerous suggestions as how to involve parliamentin the process of treaty-making,
which the present constitutional provision does not provide for. This would in many ways simplify the
resolution of the problem of treaty implementation. One suggestion is to form a special parliamentary
standing committee to monitor and oversee the process of treaty making either in the form of receiving
reports from relevant officials on any particular treaty making process or in any other form. Another form
of parliamentary involvement can be prior legislative approval of any treaty before ratification, or
ratification itself can be done by the Parliament. Legislative approval can acquire either active or passive
form, entailing positive Act of the Parliament endorsing the text of the treaty in the former case, while in
the latter case by simply laying the text of the treaty before parliament for a certain period of time after
the lapse of which the treaty would be presumed to have been approved, if the Parliament moves neither
to endorse nor to reject it. If treaty making involves parliamentary participation in one form or the other,
arduous process of implementing legislation can be avoided.
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Conclusion and Enforcement of Treaties Act, 2015 (Proposed)

Whereas, Bangladesh under Article 25(1) of its Constitution is obliged to acknowledge and respect
international law and the principles enunciated in the United Nations Charter;

Whereas, it often becomes necessary to conclude treaties with other countries and inter-governmental
international organizations to provide for peace, security, inter-state trade and commerce and promotion
of friendly relations with one another;

Whereas, it is mandatory to abide by the norms of treaties and fulfill the international obligations under
treaties and apply their norms within domestic jurisdiction;

Whereas, it is necessary to enact law in the light of the relevant principles of the Constitution for the
conclusion and implementation of treaties with other states and inter-governmental organizations;

Now therefore, it is necessary to enact the following law:

Chapter |
Preamble
Short title
1. This Act may be called “ An Act to Provide for Conclusion and Enforcement of Treaties Act, 2015”
2. This Act shall come into effect from the date of publication in the Bangladesh Gazette.



Definitions

3. Inthis Act, unless the context requires otherwise —

“Treaty” means a written bilateral or multilateral treaty, convention and agreements with other states
or inter-state organizations.

“Signature” means signing of the text of any treaty by a plenipotentiary to indicate primary consent
to agree with the provisions of any treaty;

“Ratification” means an act by the appropriate state organ to affirm consent to abide by the contents
and norms of the treaty;

“Accession” means joining or becoming a party to a treaty, if the state concerned is not a founder
party to a multilateral treaty or convention;

“Plenipotentiary” means a person who has been given full powers by the appropriate authority of the
state to act on its behalf to negotiate and sign a treaty;

“Reservation” means the right of a party to exclude from or not considered itself bound by any
particular provision of a treaty for reasons of its own if such reservation is not contrary to the very
purpose and essence of the treaty;

“International Organization” means an inter-governmental public international organization

“Denunciation of a Treaty” means rejecting or decision not to be bound by the treaty on the ground
that other party has not acted according to the terms of the treaty or for any other valid reasons;

“Treaty entering into force” means treaty ready for application after certain number of state-party
ratifications or otherwise stipulated in the treaty;

“Implementation of treaties” means application of treaties by the organs of the state-parties within
domestic jurisdiction of a party;

“Government” means Government of Bangladesh;
“Parties” means state-parties to a treaty.

3. Notwithstanding anything in any other law for the time being in force in Bangladesh, the
provisions of this Act shall remain in force.

Chapter Il

Initiation and Negotiation of treaties



4.

(1) Subject to the provisions of this Act, the executive branch of the state shall be responsible for
initiating the treaty making process, negotiation, signature and ratification of treaties.

(2) The responsibility provided for in the sub section (1) may be delegated to a relevant division
or department of the Government.

5. When deciding whether to initiate the treaty-making process, the relevant ministry or executive

agency shall consider the following —

(a) the need and objectives that the new treaty is to fulfill;

(b) compatibility of the norms and obligations of the treaty with the legal regime and laws of
Bangladesh;

(c) the likelihood that the proposed treaty shall be accepted by a sufficient number of states,
where the treaty is multilateral;

(d) the anticipated time schedule for completing the treaty-making process;

(e) in formulating treaties relating to technical or scientific problems, whether sufficient scientific
studies or research have been made to determine the parameters of the problem and the lines of
potential solutions.

6. The Cabinet in approving or disapproving any proposal for treaty making shall consider as to

whether the conditions set forth in section 4 have been fulfilled or not.

7.

(1) In negotiating treaties, the Government shall be bound by the Part Il and Part Il of the
Constitution; and shall take into account the regulatory impact of the proposed treaty.

(2) When appointing persons to negotiate a treaty, the relevant executive department shall
appoint persons competent to undertake such negotiations.

Chapter Il

Ratification of Treaties

8. Where the Government intends to ratify a treaty, the following matters shall be considered by the
Cabinet:
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a. the subject-matter and objective of the treaty;

b. any constitutional or legal implications including need for amendment of the Constitution or
any statute;

c. the national interests which may be affected by the ratification of the treaty;
d. obligations imposed on Bangladesh, and the requirements for implementation of the treaty;
e. the number of states that are party to the treaty;

f. whether the treaty sought to be ratified allows reservations, and any recommendation on
reservations or any declaration;

g. the proposed text of any reservation that should be entered when ratifying the treaty;
h. whether expenditure of public funds will be incurred in implementing the treaty.

9. After consideration of the treaty and approval for its ratification, the treaty shall be laid in the
Parliament for thirty working days during which time the House of the Nation can approve or not
approve the ratification of the treaty or approve with reservations or any declaration.

10. If the Parliament neither approves nor disapproves ratification, after the lapse of thirty days, the
treaty shall be deemed to have been approved by the Parliament.

11. Nothing in this Act shall preclude the resubmission of a treaty to the Parliament, where approval
for ratification of the treaty has been refused.

12. After approval for ratification of the treaty by the Parliament, the Cabinet secretary shall prepare
the instrument of ratification to be signed by a person authorised by the Government.

13. Where the Parliament refuses to approve the ratification of a treaty, the Government shall not
ratify the treaty.

14. Where a treaty ratified under this Act is subsequently amended or modified, the amendment or
modification shall be ratified following the same procedure as provided herein above.

Chapter IV
Reservations in the treaties

15. (a), The Government of Bangladesh retains the right to preclude or exclude or withdraw from any
provision of the treaty if it contradicts any law, its legal system, heritage or culture prevalent in



Bangladesh; the Government, however, shall not so preclude, exclude or withdraw, if it defeats the
very purpose of the treaty or is contrary to its very essence.

(b), Reservation under sub-section (a) can be made while signing or ratifying or acceding to a treaty.
Chapter V
Treaty Desk

16. There shall be a Treaty Desk in the Cabinet Division, responsible for matters relating to treaties.
17. The Treaty Desk shall —

a. be the depository of all treaties to which Bangladesh is a party;

b. contain records of all treaties in manners as may be prescribed;

c. contain the status of all treaties pending ratification;

d. where a treaty provides for the submission of a periodic report to be submitted to any
committee especially created by the parties to monitor the implementation of its norms, the
Treaty Desk shall liaise and collaborate with the relevant Ministry to facilitate the preparation and
submission of such report within the prescribed period of time.

18. The Treaty Desk shall be headed by an officer not below the rank of a Joint Secretary to be
appointed by the Cabinet Division.

19. All treaties shall as soon as possible be registered with the Secretariat of the United Nations.
20. A treaty shall enter into force between the parties as it would be so agreed upon by the parties.

21. Enactment, amendment or repeal of any law, if necessary for implementation of a treaty within
domestic jurisdiction of Bangladesh, shall be made within six months after the treaty has entered into
force.

22. A treaty requiring no implementing legislation shall be taken into consideration by the Courts of
all instances or by relevant administrative organs.

23. Bangladesh retains the right to renounce any treaty, if other party or parties do not fulfill the terms
of the treaty, or violate the conditions of the treaty; the renunciation may also be in relation to any
particular party in a multilateral treaty.

Chapter VI

Miscellaneous



24. The Government may make rules for giving effect to this Act.

25. (1) After the enactment of the law the Government by notification in the official gazette shall
publish its authentic version in English.

(2) In case of conflict between Bengali and English version, Bengali version shall prevail .
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